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AN  EARLY  CANADIAN  IMPEACHMENT. 


IN  these  latter  lays  in  which  homage  is  paid  to  the  imperial 
idea — days  of  imperial  preferences,  of  imperial  armaments, 
of  imperial  councils  and  parliaments,  there  is  danger  of  for¬ 
getting  that  there  were  earlier  days  in  which  there  was  no 
need  to  be  taught  to  think  imperially.  There  were  those  to 
whom  imperialism  was  a  religion,  a  religion  in  which  the 
British  crown  was  adored,  and  in  which  salvation  was  attained 
by  faith  in  the  saving  grace  and  supreme  efficacy  of  British 
institutions.  Devotion  to  British  institutions  was  the  basis  of 
their  imperialism.  With  John  Graves  Simcoe,  they  considered 
it  their  duty  to  make  the  government  of  the  Canadas  a  perfect 
image  and  transcript  of  the  British  government  and  constitu¬ 
tion  ;  they  considered  the  forms  of  the  British  constitution  to 
be  essentially  necessary  for  the  preservation  of  the  public 
tranquillity  and  the  best  security  for  colonial  allegiance.  Im¬ 
perialists  of  this  type  were  to  be  found  in  the  Executive  and 
Legislative  Councils  of  the  Canadas. 

Nor  was  admiration  for  the  British  constitution  confined 
to  the  more  sacred  precincts  of  the  Council  Chamber ;  there 
were  those  who  cared  less  for  the  colonial  allegiance  and  more 
for  the  extension  of  popular  rights,  and  they  too  came  to  find 
in  the  forms  of  the  British  constitution  the  most  effective 
guarantee  for  that  public  tranquillity  which  the  enjoyment  of 
popular  liberty  induces.  Constant  appeal  was  made  to  the 
customs  of  the  British  constitution  and  particularly  to  the 
practice  of  the  British  parliament.  The  British  constitution 
commanded  the  devotion  of  two  distinct  parties  in  Canada, 
and  its  aid  was  invoked  for  the  purpose  of  realizing  very  dif¬ 
ferent  ideals.  The  result  was  that  between  the  two  factions  a 
great  body  of  British  constitutional  practice  was  introduced 
into  the  governments  of  the  Canadas.  Not  the  least  interest¬ 
ing  episode  in  the  history  of  the  British  constitution  in  Canada 
was  the  resort  to  the  expedient  of  impeachment. 

A  hasty  survey  of  the  history  of  impeachments  in  Eng¬ 
land  serves  to  indicate  the  purpose  which  the  practice  played 
in  British  parliamentary  government.  The  earliest  instance 
of  impeachment  was  that  of  Lord  Latimer  in  1376.  No  single 
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case  of  impeachment  is  found  during  the  period  of  the  Tudors, 
when  the  strength  and  independence  of  the  House  of  Commons 
was  destroyed  and  it  became  the  ready  instrument  of  an  all- 
powerful  sovereign.  With  the  advent  of  the  Stuarts,  and  the 
beginning  of  a  new  conflict  between  the  Crown  and  the  Com¬ 
mons,  the  practice  of  impeachment  was  revived,  and  between 
the  years  1620  and  1688  no  less  than  forty  cases  occurred.  Dur¬ 
ing  the  reigns  of  William  IV,  Anne  and  George  I,  there  were 
fifteen  impeachments,  while  only  one  case  is  found  in  the  reign 
of  George  II.  Impeachment  was  one  of  the  extraordinary  ex¬ 
pedients  adopted  by  the  Commons  to  obtain  control  over  the 
conduct  of  the  Ministers  of  the  Crown.  During  the  period  of 
the  Stuarts,  when  public  policy  was  determined  by  the  Crown 
in  defiance  of  parliament  and  when  parliament  had  no  means 
of  exerting  constant  pressure  on  the  servants  of  the  Crown, 
impeachment  became  the  regular  means  of  influencing  public 
policy  and  asserting  the  right  of  popular  government.  But  the 
introduction  of  the  principle  of  parliamentary  responsibility 
removed  the  necessity  of  resorting  to  impeachment.  The  ad¬ 
visers  of  the  Crown  came  to  be  selected  because  of  their  ability 
to  command  the  confidence  of  the  House  of  Commons,  and 
should  their  conduct  be  such  as  to  arouse  public  condemnation, 
should  their  conduct  be  such  as  to  arouse  public  condemnation, 
the  custom  of  parliament  had  imposed  another  and  more  ef¬ 
fective  means  of  removing  them  from  office.  Impeachment, 
therefore,  is  necessarily  the  product  of  a  period  preceding  the 
introduction  of  responsible  government. 

Such,  likewise,  has  been  its  history  in  Canada.  With 
Burke’s  passionate  arraignment  of  Warren  Hastings  still  ring¬ 
ing  in  their  ears,  the  Commons  of  Nova  Scotia  instituted  pro¬ 
ceedings  which  were  to  result  in  the  impeachment  of  two 
judges  of  that  Province.  In  1787  Isaac  Deschamps  and  James 
Brenton,  the  Assistant  Justices  of  the  Supreme  Court  of  the 
Province,  were  charged  before  a  committee  of  the  House  of 
Assembly  with  particular  acts  of  misconduct.  A  report  of  the 
statements  of  the  attorneys  making  the  charges  was  submitted 
to  the  Council  of  the  Province,  who  found  that,  while  the  case 
required  greater  consideration,  the  more  serious  charge  ap¬ 
peared  to  be  without  foundation.  In  1790,  the  House  of  As¬ 
sembly  prepared  definite  articles  of  impeachment  against  the 
two  judges,  and  on  the  basis  of  these  articles  requested  that 
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the  judges  should  be  removed  from  office.  This  petition  was 
refused.  The  articles  of  impeachment  were  then  transmitted 
to  the  British  government  by  the  Lieutenant-Governor  and  re¬ 
ferred  to  the  committee  of  the  Privy  Council,  which  found  that 
the  charges  were  not  supported. 

It  was  not  until  several  years  later  that  occasion  arose  in 
the  Canadas  for  resort  to  the  extraordinary  procedure  of  im¬ 
peachment.  In  1814  the  House  of  Assembly  of  Lower  Canada 
preferred  charges  in  the  form  of  an  impeachment  against 
Jonathan  Sewell,  the  Chief  Justice  of  the  Province,  and  against 
James  Monk,  the  Chief  Justice  of  the  Court  of  King’s  Bench 
for  the  District  of  Montreal.  The  peculiar  circumstances  which 
attached  to  the  impeachment  of  the  Chief  Justices  make  the 
proceeding  unique  in  the  history  of  Canada. 

The  Chief  Justices,  apart  from  their  official  positions, 
were  men  of  outstanding  prominence  in  Lower  Canada.  Jona¬ 
than  Sewell  and  James  Monk  represented  the  highest  type  of 
learning  and  refinement  which  the  Canadas  drew  from  the 
New  England  Loyalists.  Sewell  was  a  native  of  Cambridge, 
and  in  later  years  was  honored  with  a  doctor’s  degree  by  Har¬ 
vard  University.  His  early  education  was  received  in  England, 
where  he  entered  on  the  study  of  law  under  Ward  Chipmon. 
He  subsequently  came  to  Quebec,  and  was  called  to  the  bar  of 
Lower  Canada  in  1789.  His  rise  in  the  legal  profession  was 
rapid — he  had  married  the  daughter  of  the  chief  justice  of  the 
province — and  in  1795,  when  he  was  but  twenty-nine  years  of 
age,  was  appointed  attorney-general.  In  1808,  he  succeeded 
to  the  position  of  Chief  Justice,  and  at  the  same  time  was  ap¬ 
pointed  to  the  Executive  and  Legislative  Councils  of  the  Prov¬ 
ince. 

James  Monk  was  likewise  a  graduate  of  the  bar  of  the 
Maritime  Provinces.  Born  at  Boston,  he  removed  with  his  par¬ 
ents  to  Nova  Scotia  at  an  early  age.  He  was  admitted  to  the 
bar,  subsequently  studied  at  the  Middle  Temple,  and,  in  1774, 
was  appointed  Solicitor-General  of  Nova  Scotia.  Two  years 
later  his  connection  with  Lower  Canadian  politics  was  estab¬ 
lished  when  he  became  Attorney-General  of  the  Province  of 
Quebec.  He  was  suspended  from  office  in  1789,  but  three  years 
later  was  appointed  Attorney-General  of  Lower  Canada,  and 
was  given  a  seat  in  the  Executive  and  the  Legislative  Councils. 
On  the  introduction  of  the  new  judicial  system  in  1794,  Monk 
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was  appointed  Chief  Justice  of  the  newly  created  Court  of 
King's  Bench  for  the  District  of  Montreal. 

Jonathan  Sewell  was  a  gentleman  of  mild  manners  and 
quiet  persuasiveness,  who  was  most  highly  esteemed  by  the 
British  community  at  Quebec,  while  James  Monk,  of  more  vig¬ 
orous  and  aggressive  personality,  was  recognized  as  the  leader 
of  the  British  element  at  Montreal.  The  House  of  Assembly 
could  not  have  selected  as  objects  of  impeachment  proceedings 
two  persons  more  prominent  in  the  public  life  of  the  province. 

The  political  role  played  by  the  Chief  Justices  was  respon¬ 
sible  for  their  impeachment.  Jonathan  Sewell,  in  particular, 
occupied  a  unique  position  in  the  administration  of  the  gov¬ 
ernment  of  the  province.  He  virtually  controlled  the  adminis¬ 
trative,  the  legislative,  and  the  judicial  machinery  of  govern¬ 
ment.  To  the  office  of  Chief  Justice,  he  added  the  functions  of 
Prime  Minister.  He  was  the  virtual  leader  of  the  Executive 
Council  or  Cabinet ;  he  presided  during  the  absence  of  the  gov¬ 
ernor  or  administrator  and,  as  a  general  rule,  was  chairman  of 
the  committee  of  the  whole  Council.  Holding  office  during 
good  behaviour — which  was  tantamount  practically  to  a  life 
tenure — and  being  familiar  with  local  political  conditions,  he 
was  in  a  position  to  determine  and  direct  public  policy  much 
more  capably  than  a  governor  whose  term  of  office  was  limited 
to  a  period  of  four  or  five  years.  His  knowledge  of  local  poli¬ 
tics,  his  professional  experience,  and  his  exalted  position  in  the 
community  combined  to  make  him  the  most  intimate  of  advis¬ 
ers  of  the  representative  of  the  Crown  in  the  province. 

In  legislation  his  influence  was  exerted  to  an  equal  extent. 
Parliament  consisted  of  the  Crown,  the  Legislative  Council,  and 
the  House  of  Assembly.  The  dissent  of  any  one  branch  was 
sufficient  to  prevent  the  passing  of  any  particular  piece  of  leg¬ 
islation.  The  Chief  Justice  presided  over  the  deliberations  of 
the  Legislative  Council,  a  body  which  in  fact  was  composed  of 
persons  appointed  by  the  Governor  on  the  recommendation  of 
the  Executie  Council.  The  Governor,  as  representative  of  the 
Crown,  was  authorized  to  withhold  his  assent  to  legislative 
enactments,  but  this  power  was  not  exercised  without  consult¬ 
ing  the  Executive  Council.  The  Chief  Justice,  therefore,  wielded 
a  direct  influence  over  legislation  in  his  capacity  of  president 
of  the  Legislative  Council,  and  indirectly  by  virtue  of  his  posi- 
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tion  as  a  confidential  adviser  of  the  representative  of  the 
Crown. 

Of  less  significance  politically  was  Sewell’s  position  as 
head  of  the  judiciary  of  the  province.  It  is  not  necessary  to 
impute  partiality  to  the  Bench  to  understand  the  Executive’s 
preference  for  a  friendly  judiciary.  The  courts  of  Lower  Can¬ 
ada  undertook  to  enter  the  sphere  of  legislation  when  they 
adopted  elaborate  rules  respecting  procedure,  which  virtually 
altered  the  law  with  respect  to  jurisdiction. 

Such  was  the  position  of  the  Chief  Justice  in  the  early 
scheme  of  provincial  government.  It  remains  to  be  seen  in  what 
manner  this  influence  had  been  exercised  by  Jonathan  Sewell. 
An  attempt  had  been  made  in  the  Canadian  provinces  to  com¬ 
bine  a  representative  Legislative  Assembly  with  an  irresponsi¬ 
ble  Executive  Council.  The  problem  was  complicated  in  Lower 
Canada  by  serious  differences  of  race  and  religion,  which  made 
themselves  manifest  even  from  the  beginning.  The  result 
might  have  been  different  had  the  chief  executive  authority  in 
the  province  been  entrusted  to  stronger  hands.  After  his  re¬ 
turn  to  Canada  in  1793,  Lord  Dorchester  regarded  his  tenure  of 
office  as  a  mere  temporary  arrangement,  and,  openly  hostile  to 
the  policy  of  the  Colonial  Office,  manifested  no  inclination,  even 
had  it  been  within  his  power,  to  throw  himself  into  the  service 
of  the  province  with  that  enthusiastic  energy  which  had  made 
his  earlier  administration  such  a  signal  success.  During  the 
fifteen  years  immediately  following  the  passing  of  the  Consti- 
tional  Act  five  administrators  had  presided  over  the  government 
at  Quebec.  The  result  was  to  vest  the  Executive  Council  with 
a  most  effective  control  over  administration  of  the  province. 
Already  a  cleavage  into  parties  had  become  manifest  in  the 
House  of  Assembly  and  the  division  had  followed  very  closely 
the  line  of  racial  differences.  An  Assembly  representative  of  a 
province  overwhelmingly  French  Canadian  could  not  but  be 
dominated  by  a  French  Canadian  majority.  The  British  party 
— or,  as  it  was  popularly  called,  the  Scotch  party — acted 
through  the  Executive  Council;  the  French  Canadian  party 
sought  to  make  its  influence  felt  through  the  Legislative  As¬ 
sembly.  This  was  the  situation  which  confronted  Sir  James 
Craig  in  1807. 

Craig  was  a  soldier  with  pronounced  ideas  on  such  subjects 
as  the  necessity  of  discipline  and  the  due  subordination  of  in- 
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feriors.  He  detested  the  French  Canadians  as  a  race;  he  was 
suspicious  of  their  church ;  he  doubted  their  loyalty ;  he  had  no 
faith  whatever  in  their  capacity  for  self-government.  Of 
necessity,  he  became  a  partisan  and  was  gladly  welcomed  by 
the  Executive  Council  as  an  acquisition  to  the  British  party.  A 
fitting  battle-ground  for  a  conflict  with  the  House  of  Assembly 
was  soon  found.  During  two  successive  sessions  the  Assem¬ 
bly,  by  resolution  of  the  House,  had  expelled  Ezekiel  Hart,  the 
member  for  Three  Rivers,  because  he  professed  the  Jewish  re¬ 
ligion.  Considering  this  procedure  unconstitutional,  Craig  had 
dissolved  the  Assembly,  and,  by  way  of  chastisement,  admin¬ 
istered  a  rather  petulant  scolding.  The  succeeding  Assembly 
proved  even  less  tractable,  and,  after  an  attempt  was  made  to 
exclude  one  of  the  judges  from  the  House,  Parliament  was 
again  dissolved.  During  the  campaign  which  followed,  party 
feeling  became  greatly  embittered.  “Le  Canadien,”  the  organ 
of  the  French  Canadian  party,  was  most  violent  in  its  abuse  of 
the  Governor  and  of  the  Executive  Council,  with  the  result  that 
its  proprietors  were  arrested  and  imprisoned.  The  proceedings 
against  this  journal  marked  the  height  of  the  “Reign  of  Ter¬ 
ror.”  The  rigour  and  uncompromising  firmness  of  Craig’s  pol¬ 
icy  suppressed  further  open  opposition,  but  it  merely  com¬ 
pelled  the  spirit  of  resistance  to  seek  safe  hiding  and  bide  its 
time. 

Sir  James  Craig’s  administration  marks  the  beginning  of 
the  active  contest  for  the  control  of  the  machinery  of  govern¬ 
ment.  It  compelled  each  party  to  take  account  of  its  resources 
and  clearly  defined  the  issue.  The  leaders  of  the  French  Cana¬ 
dian  party  perceived  that  while  the  governor  was  the  chief 
executive  officer  in  the  province,  the  real  strength  of  the  oppo¬ 
sition  to  their  party  was  supplied  by  the  Executive  Council.  It 
so  happened  that  Sir  George  Provost,  Craig’s  successor,  was 
friendly  to  the  French  Canadians,  a  circumstance  which  but 
emphasized  the  hostility  between  the  Executive  Council  and 
the  House  of  Assembly.  The  efforts  of  the  House  of  Assembly 
became  directed  to  securing  control  over  the  Executive  Coun¬ 
cil,  and  the  chief  officers  of  government. 

In  devising  weapons  for  this  conflict,  the  House  of  Assem¬ 
bly  appealed  to  the  constitutional  procedure  of  Britain.  This 
first  attack  on  the  administration  struck  at  the  power  of  the 
purse.  In  1810,  the  House  of  Assembly  offered  to  pay  the  civil 
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expenditure  of  the  province  with  the  very  obvious  purpose  of 
controlling  the  conduct  of  the  officers  of  government.  The  real 
significance  of  the  Assembly’s  generosity  was  so  very  apparent 
that  His  Majesty’s  government  declined  the  offer  with  thanks, 
and  the  plan  miscarried. 

In  the  second  attack,  resort  was  had  to  the  extraordinary 
expedient  of  impeachment.  Early  in  the  session  of  1814,  the 
Legislative  Assembly  resolved  itself  into  a  committee  of  the 
whole  House  for  the  purpose  of  considering  the  powers  and 
authorities  exercised  by  the  courts  of  justice  under  the  deno¬ 
mination  of  Rules  of  Practice.  The  Court  of  Appeals  for  the 
Province,  the  Court  of  King’s  Bench  for  the  District  of  Quebec, 
and  the  Court  of  King’s  Bench  for  the  District  of  Montreal, 
had  at  different  times  adopted  Rules  and  Orders  of  Practice 
for  the  regulation  of  procedure  in  these  various  courts.  On 
the  basis  of  the  report  of  this  committee  the  House  declared 
that  the  powers  assumed  by  the  courts  in  adopting  such  regu¬ 
lations  were  “inconsistent  with,  and  subversive  of  The  consti¬ 
tution  of  this  province,  calculated  to  deprive  His  Majesty’s 
Canadian  subjects  of  their  Laws,  and  must  render  the  enjoy¬ 
ment  of  liberty  and  property  insecure,  and  give  the  judges  an 
arbitrary  authority  over  the  persons  and  property  of  His 
Majesty’s  subjects.”  The  Assembly  then  decided  to  impeach 
the  Chief  Justice  of  the  Province  and  the  Chief  Justice  of  the 
Court  of  King’s  Bench  for  the  District  of  Montreal,  and  a  com¬ 
mittee  was  appointed  to  prepare  articles  of  impeachment. 

The  head  of  impeachments  of  Jonathan  Sewell,  recom¬ 
mended  by  the  committee  and  adopted  by  the  House  of  Assem¬ 
bly,  were  seventeen  in  number.  The  first,  which  was  by  way  of 
preamble,  contained  a  general  statement  of  the  high  crimes 
and  misdemeanors  of  which  the  Chief  Justice  was  guilty: — 

“That  the  said  Jonathan  Sewell,  Chief  Justice  of  the  Prov¬ 
ince  of  Lower  Canada,  hath  traitorously  and  wickedly  en¬ 
deavored  to  subvert  the  constitution  and  established  Govern¬ 
ment  of  the  said  Province,  and  instead  thereof,  to  introduce  an 
arbitrary  tyrannical  Government  against  law,  which  he  hath 
declared  by  traitorous  and  wicked  opinions,  counsel,  conduct, 
judgments,  practices  and  actions.” 

.  The  four  succeeding  articles  of  impeachment  elaborated 
the  first  general  ground  of  complaint — the  connection  of  the 
Chief  Justices  with  the  Rules  and  Orders  of  Practice.  It  was 


8 


alleged  by  the  House  of  Assembly  that  the  Chief  Justice  “hath 
usurped  powers  and  authority  which  belong  to  the  Legislature 
alone,  and  made  regulations  subversive  of  the  Constitution  and 
Laws  of  this  Province.” 

Articles  six  to  fifteen  inclusive  contain  charges  of  a  dis¬ 
tinctly  political  character  and  relate  to  the  policies  of  Sir  James 
Craig.  The  Assembly  charges  that  Jonathan  Sewell : — 

“Being  Chief  Justice,  as  aforesaid,  and  also  Speaker  of  the 
Legislative  Council  of  this  Province,  and  Chairman  of  His 
Majesty’s  Executive  Council  therein,  did  by  false  and  malicious 
slanders  against  His  Majesty’s  Canadian  subjects,  and  the  As¬ 
sembly  of  this  Province  poison  and  incense  the  mind  of  Sir 
James  Craig,  being  Governor  in  Chief  of  this  Province,  against 
them,  and  mislead  and  deceive  him  in  the  discharge  of  his 
duties  as  such  Governor.” 

The  Assembly  sought  to  fix  on  the  Chief  Justice  responsi¬ 
bility  for  the  specific  acts  which  Sir  James  Craig  deemed  neces¬ 
sary  to  maintain  the  supremacy  of  the  executive  government. 
As  a  result  of  the  false  and  pernicious  suggestions  of  the  Chief 
Justice  the  Governor  dissolved  the  Assembly  in  May,  1809,  and 
on  that  occasion  delivered  a  speech  in  which  the  constitutional 
rights  of  the  Assembly  of  Lower  Canada  were  grossly  violated. 
In  consequence  of  the  traitorous  advice  of  the  Chief  Justice, 
several  officers  of  the  militia  were  unjustly  dismissed.  The 
suppression  of  the  newspaper  “Le  Canadien”  was  recalled  and 
the  Chief  Justice  as  a  result  of  his  counsel  and  advice  was  held 
responsible  for  the  various  arrests  and  imprisonments,  which 
were  then  made. 

The  concluding  charges,  in  view  of  existing  political  divi¬ 
sions,  contained  a  most  significant  comment  on  the  methods  of 
party  warfare.  The  chief  justice  was  accused  of  having  trait¬ 
orously  and  wickedly  abused  the  power  and  authority  of  his 
high  offices  to  promote  the  advantageous  establishment  of 
Americans,  being  subjects  of  the  Government  of  the  United 
States  of  America,  in  this  province,  and  to  pave  the  way  for 
American  predominance  therein,  to  the  great  prejudice  and 
injury  of  His  Majesty’s  Canadian  subjects,  and  with  a  view  to 
the  subversion  of  His  Majesty’s  Government.  In  support  of 
this  accusation  the  Assembly  cited  the  circumstances  con¬ 
nected  with  the  disastrous  mission  of  John  Henry  to  the  East¬ 
ern  States  in  1809.  The  purpose  of  the  mission  for  which,  ac- 
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cording  to  the  assertions  of  the  Assembly,  Sewell  was  person¬ 
ally  responsible,  was  to  sow  “dissention  among  the  subjects  of 
the  Government  of  the  United  States  and  produce  among  them 
insurrection  and  rebellion,  and  a  consequent  dismemberment 
of  the  Union.”  The  party  of  the  Executive  Council  of  Lower 
Canada  as  well  as  in  Upper  Canada  deemed  itself  the  special 
guardian  of  British  connection  and  was  popularly  regarded  as 
the  party  of  the  ultra-loyal. 

The  articles  of  impeachment  against  James  Monk  were 
fewer  in  number  and  of  a  less  serious  character.  He  was  held 
responsible,  with  his  brother  Chief  Justice,  for  promulgating 
the  Rules  and  Orders  of  Practice.  In  addition  to  this,  two 
charges  of  a  more  specific  character  were  made  affecting  his 
judicial  conduct.  The  seventh  head  of  impeachment  declared 
that  he  “Denied  Writs  of  Habeas  Corpus  to  persons  legally  en¬ 
titled  to  them,  and  thereby  deprived  His  Majesty’s  subjects  of 
their  dearest  and  most  important  rights,”  while  the  eighth 
article  charged  that  after  he  had  advised  criminal  prosecu¬ 
tions  in  certain  cases  he  sat  in  judgment  upon  the  same  ac¬ 
tions. 

The  concluding  paragraph  of  the  heads  of  impeachment  is 
significant  in  indicating  a  departure  from  the  traditional  prac¬ 
tice  of  the  British  House  of  Commons  in  similar  cases:  “For 
all  which  the  said  Commons  do  impeach  the  said  Jonathan 
Sewell;  hereby  reserving  to  themselves  the  liberty  of  exhibit¬ 
ing  at  any  time  hereafter  any  other  accusations  or  impeach¬ 
ment  against  the  said  Jonathan  Sewell  and  adopting  such  con¬ 
clusions  and  prayer  upon  the  premises  as  the  Law  and  Justice 
may  require.” 

It  was  usual,  after  the  House  of  Commons  had  determined 
on  an  impeachment,  for  it  to  instruct  the  member  who  had 
preferred  the  charges  to  go  to  the  House  of  Lords  and  there  on 
behalf  of  the  Commons  to  impeach  the  accused  and  to  under¬ 
take  in  due  time  to  exhibit  particular  articles  against  him  and 
to  produce  proof  in  support  of  the  charges.  If  a  parallel  is  to 
be  established,  the  Legislative  Council  of  Lower  Canada  cor¬ 
responded  to  the  House  of  Lords,  and  if  British  procedure  had 
been  strictly  followed  the  impeachment  would  have  been  made 
before  the  Legislative  Council  and  not  before  the  House  of 
Assembly,  while  the  articles  of  impeachment  would  have  been 
presented  after  the  accused  had  been  formally  impeached.  In 
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view  of  the  constitution  of  the  Legislative  Council,'  the  House 
of  Assembly  had  no  intention  of  exhibiting  its  accusations  be¬ 
fore  that  body,  much  less  of  entrusting  the  trial  of  the  charges 
to  the  colleagues  of  the  accused.  It  was  necessary  therefore  to 
improvise  a  new  procedure  to  meet  the  peculiar  necessities  of 
this  novel  situation. 

After  the  heads  of  impeachment  had  been  adopted,  the 
House  of  Assembly  prepared  an  address  to  the  Prince  Regent, 
informing  him  that  they  had  been  under  the  necessity  of  re¬ 
ducing  into  specific  charges,  under  the  name  of  Heads  of  Im¬ 
peachment,  the  criminal  conduct  which  they  imputed  to  Jona¬ 
than  Sewell  and  James  Monk,  and  requesting  that  under  the 
premises  the  Chief  Justices  should  be  removed  from  office  and 
that  the  authority  of  His  Majesty’s  Government  should  be  in¬ 
terposed  in  such  way  as  should  appear  necessary  for  bringing 
them  to  justice.  Then  representation  was  made  to  a  Governor- 
in-Chief,  Sir  Geo.  Prevost,  requesting  him  to  forward  to  Prince 
Regent  the  Heads  of  Impeachment  together  with  the  address 
of  the  House,  and  further  demanding  that  the  Chief  Justices 
should  be  suspended  pending  the  trial  of  the  charges.  Sir 
George  Prevost  readily  consented  to  transmit  the  address  to 
the  Prince  Regent,  together  with  the  ‘articles  of  accusation,’ 
but  refused  to  dismiss  the  Chief  Justices  upon  the  request  of 
one  branch  of  the  Legislature  “founded  on  articles  of  accusa¬ 
tion  on  which  the  Legislative  Council  have  not  been  consulted, 
and  in  which  they  have  not  concurred.” 

The  attitude  of  the  Governor-inChief  was  satisfactory  to 
neither  party.  He  displeased  the  Assembly  by  refusing  to  dis¬ 
miss  the  accused  officials  and  inferentially  questioning  the  right 
of  the  Assembly  alone  to  present  articles  of  impeachment. 
The  Legislative  Council  was  highly  incensed  because  the  Gov¬ 
ernor  even  recognized  the  charges  and  was  lending  his  position 
to  communicate  the  articles  of  complaint  to  His  Majesty’s  Min¬ 
isters. 

The  question  of  the  right  of  the  Legislative  Assembly  to 
assume  the  powers  of  the  House  of  Commons  to  impeach  pub¬ 
lic  officials  was  very  soon  raised.  The  Legislative  Council  on 
March  2nd,  1814,  in  a  series  of  resolutions  stated  their  position 
with  respect  to  the  exercise  of  such  a  power  by  the  House  of 
Assembly.  They  based  their  argument  against  the  Assembly’s 
right  to  impeach  on  the  condition  that  by  the  criminal  law  of 
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England  and  of  the  Province  of  Lower  Canada  no  man  could  be 
charged  with  or  impeached  of  any  crime  or  criminal  offence 
except  by  inquest  of  the  entire  community  unless  on  informa¬ 
tion  furnished  on  the  part  of  the  Crown.  The  members  of  the 
Legislative  Council,  they  argued,  were  a  component  part  of  the 
people  of  the  Province  and,  by  virtue  of  their  appointment  by 
the  Crown,  sat  and  voted  in  the  Provincial  parliament  in  their 
own  right.  The  members  of  the  Legislative  Council  in  conse¬ 
quence  were  not  represented  in  the  House  of  Assembly,  and  the 
House  of  Assembly  representing  only  a  part  of  the  people  of 
the  province,  were  thus  incompetent  to  exhibit  charges  of  any 
criminal  offence  against  an  officer  of  His  Majesty’s  Govern¬ 
ment.  The  Council  argued  that  the  parallel  between  the  Brit¬ 
ish  Parliament  and  the  Legislative  Council  and  Assembly  of  a 
Canadian  province  did  not  hold,  and  expressly  denied  the  right 
of  the  Council  to  hear  and  determine  charges  of  impeachment. 
Had  the  right  of  trying  impeachments  been  claimed  the  Legis¬ 
lative  Council  would  have  been  effectively  barred  from  claim¬ 
ing  any  share  in  the  presentation  of  the  charges.  Consistency 
therefore  compelled  the  Council  to  disclaim  any  such  right. 

The  reply  of  the  Assembly  to  this  argument  failed  entire¬ 
ly  to  meet  the  issue.  The  French  Canadian  majority  contented 
itself  with  the  mere  assertion  that  the  charges  exhibited 
against  the  Chief  Justices  were  rightly  denominated  “Heads 
of  Impeachment”  and  that  the  claims  of  the  Legislative  Council 
touching  the  impeachments  were  not  founded  on  the  constitu¬ 
tional  law  of  the  province. 

The  question  of  the  right  of  the  House  of  Assembly  as 
constituted  under  the  statute  31  George  III,  c.  31,  to  prefer 
articles  of  impeachment,  is  worthy  of  consideration.  The  right 
of  the  British  House  of  Commons  to  impeach  is  based  on  that 
peculiar  body  of  law  known  as  the  lex  et  consuetudo  Parlia- 
menti.  “As  every  court  of  justice  hath  laws  and  customs  for 
its  direction,  some  the  civil  and  canon,  some  the  common  law, 
...  so  the  High  Court  of  Parliament  hath  also  its  own  pecu¬ 
liar  law  called  the  lex  et  consuetudo  Parliamenti.  The  univer¬ 
sal  recognition  of  this  body  of  lav/  and  its  validity  as  law  gave 
a  sanction  to  the  exercise  of  the  right  of  impeachment  on  the 
part  of  the  House  of  Commons.  Can  a  similar  sanction  be 
found  to  justify  the  exercise  of  the  same  power  by  the  House 
of  Assembly  of  Lower  Canada?  The  opinion  of  British  jurists 
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is  practically  unanimous  in  denying  to  colonial  legislatures  the 
privileges  enjoyed  by  the  Mother  of  Parliaments.  Lord  Cam¬ 
den,  when  Attorney-General  of  Britain,  declared  that  “Our 
House  of  Commons  stands  upon  its  own  laws,  the  lex  Parlia- 
menti,  whereas  Assemblies  in  the  colonies  are  regulated  by 
their  respective  charters,  usages,  and  the  Common  Law  of  Eng¬ 
land,  and  will  never  be  allowed  to  assume  those  privileges 
which  the  House  of  Commons  is  entitled  to  justly  here  upon 
principles  that  neither  can  nor  must  be  applied  to  the  Assem¬ 
blies  of  the  colonies.”  In  an  opinion  given  by  the  law  officers  of 
the  Crown  in  December,  1815,  the  precise  question  raised  here 
was  discussed  incidentally:  “If  these  powers  and  privileges 
(i.e.  of  the  House  of  Commons)  belong  to  Colonial  Legislatures 
as  arising  from  or  by  analogy  to  the  Law  and  Custom  of  Par¬ 
liament,  they'  must  belong  as  well  to  the  Legislative  Council  as 
to  the  House  of  Assembly,  and  thus  the  judicial  power  in  the 
last  resort  upon  matters  arising  in  the  colony  would  be  in  the 
Legislative  Council ;  the  right  to  impeach  wTould  be  in  the  House 
of  Assembly  and  the  right  to  try  and  adjudge  such  impeach¬ 
ments  would  belong  to  the  Legislative  Council.  ...  It  is, 
however,  clear  that  by  the  statute  the  Legislative  Council  have 
no  judicial  powers  belonging  to  them,  neither  have  the  House 
of  Assembly  any  power  of  impeachment  in  the  legitimate  sense 
of  the  word,  however  they  may  use  the  term,  in  any  accusation 
or  complaint  they  may  make  either  to  His  Majesty  in  Council 
or  in  any  petition  they  may  present  to  the  Parliament  of  the 
United  Empire.” 

It  is  thus  evident  that  the  objection  made  by  the  Legisla¬ 
tive  Council  to  the  proceedings  of  the  Assembly  was  well  taken, 
though  not  on  the  grounds  urged  by  the  Council.  The  articles 
of  impeachment  were  not  strictly  articles  of  impeachment  but, 
as  described  by  Sir  George  Prevost,  “articles  of  accusation.” 

The  address  of  the  House  of  Assembly  together  with  the 
“Heads  of  Impeachment”  were  duly  forwarded  to  Lord 
Bathurst  by  the  Governor-in-Chief.  The  impeachment  pro¬ 
ceedings  must  be  regarded  as  an  attempt  to  introduce  the 
principle  of  the  responsibility  to  the  Legislative  Assembly  of 
the  executive  officers  of  government.  They  were  considered 
such  by  Lord  Bathurst,  and  his  reply  was  most  direct  and  spe¬ 
cific.  “I  cannot  avoid  availing  myself,”  he  wrote  to  Prevost, 
“of  the  earliest  opportunity  of  expressing  the  entire  disappro- 
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bation  of  His  Majesty’s  Government  of  those  articles  of  accu¬ 
sation  which  impute  to  the  advice  of  Mr.  Sewell  and  Mr.  Monk 
such  of  the  acts  of  Sir  James  Craig  as  the  Assembly  consider 
to  be  improper  or  illegal.  His  Majesty’s  Government  never 
can  admit  so  novel  and  inconvenient  a  principle  as  that  of  al¬ 
lowing  the  Governor  of  a  colony  to  be  divested  of  his  responsi¬ 
bility  for  the  acts  done  during  his  administration  or  permit  him 
to  shield  himself  under  the  advice  of  any  persons,  however  re¬ 
spectable,  either  from  their  character  or  their  office,  nor  can  I 
believe  that  the  House  of  Assembly  will,  upon  more  dispassion¬ 
ate  consideration,  deem  such  a  principle  (the  admission  of 
which  is  implied  in  the  charges  that  have  been  made  by  them) 
as  likely  to  give  additional  security  to  their  own  privileges,  or 
to  the  Rights  and  Liberties  of  their  constituents.” 

In  accordance  with  this  view  the  political  charges  were 
eliminated  and  only  those  relating  to  the  Rules  and  Orders  of 
Practice,  and,  in  the  case  of  Chief  Justice  Monk,  to  the  specific 
acts  of  misconduct  alleged  were  permitted  to  be  considered. 
These  remaining  accusations  were  referred  to  the  Privy  Coun¬ 
cil  for  final  decision.  Sir  George  Prevost  was  informed  of  the 
procedure  which  was  to  be  adopted  and  it  was  generally  known 
in  the  colony  that  the  charges  were  to  be  heard  before  the  high¬ 
est  tribunal  in  the  realm.  After  the  articles  of  impeachment 
had  been  drawn,  the  Assembly  introduced  a  bill  for  the  purpose 
of  appointing  an  agent  for  the  province  resident  in  Britain.  It 
was  openly  acknowledged  that  the  purpose  of  the  measure  was 
to  appoint  a  counsel  to  prosecute  the  charges  against  the  Chief 
Justices.  This  scheme  readily  fell  before  the  attack  of  the 
Legislative  Council  and  the  Assembly  was  obliged  to  resort  to 
other  means.  The  difficulty  arose  in  securing  the  necessary 
appropriation — which  must  be  by  a  vote  of  the  two  Houses — 
to  pay  the  expenses  of  the  agent.  So  successful  was  the  ob¬ 
struction  of  the  Council  that  no  agent  was  appointed  and  the 
charges  were  not  supported  by  any  representative  of  the  As¬ 
sembly. 

The  situation  was  different  with  the  accused.  Jonathan 
Sewell  obtained  leave  of  absence  and  was  permitted  to  secure 
the  necessary  documents  to  complete  his  own  and  his  brother’s 
defence.  Thus  equipped,  the  Chief  Justice  went  to  Britain  pre¬ 
pared  to  vindicate  his  honour.  The  Privy  Council,  however, 
preferred  not  to  hear  arguments  and  was  content  with  the  cor- 
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respondence  between  the  Colonial  Office  and  the  Governor,  and 
with  the  opinion  of  the  Law  officers  of  the  Crown.  That  the 
incident  was  regarded  as  gravely  important  is  evident  from  the 
personnel  of  the  court.  The  Prince  Regent  presided  in  person. 
The  Duke  of  York,  the  Duke  of  Cumberland,  the  Archbishop 
of  Canterbury,  the  Lord  President  and  the  Lord  Privy  Seal 
were  in  attendance.  Such  distinguished  councillors  as  the 
Marquis  Camden,  the  Earl  of  Chesterfield,  the  Earl  of  Liver¬ 
pool,  Lord  Charles  Bentick  and  Viscount  Castlereagh  were 
present,  while  the  total  attendance  reached  thirty-one  —  un¬ 
usual  indeed  for  the  Privy  Council. 

After  due  deliberation,  the  Council  came  to  the  conclusion 
that  the  Chief  Justices  had  not  exceeded  their  powers  in  fram¬ 
ing,  in  conjunction  with  other  judges,  rules  for  the  regulation 
of  the  practice  of  their  respective  courts.  Such  a  power  was 
held  to  be  within  the  proper  jurisdiction  of  the  courts  and  in¬ 
volved  no  invasion  of  the  legislative  authority  of  the  Legisla¬ 
ture  of  the  province.  On  the  remaining  charges,  the  Council 
refrained  from  passing  judgment.  The  Governor  was  in¬ 
structed,  however,  to  inform  the  House  of  Assembly  in  com¬ 
municating  the  decision  of  the  Privy  Council,  that  their  dis¬ 
tinguished  services  entitled  the  Chief  Justices  to  more  friendly 
and  respectful  consideration  than  that  which  was  exhibited  in 
the  proceedings  of  impeachment. 

Although  judgment  had  been  delivered,  the  Assembly  did 
not  rest  satisfied  and  persisted  in  protesting  against  what  it 
deemed  the  injustice  of  the  trial.  The  Governor  had  received 
definite  instructions  to  the  effect  that,  should  the  question  be 
agitated  again,  the  House  should  be  dissolved.  In  the  circum¬ 
stances  no  other  course  was  open  and  there  was  grave  danger 
that  there  should  be  a  repetition  of  the  bitter  disturbances  of 
Sir  James  Craig’s  period.  Nothing  but  the  political  sagacity 
of  Gordon  Drummond  and  John  Cooper  Sherbrooke  piloted  the 
ship  of  state  over  very  turbulent  waters. 

The  impeachment  of  the  Chief  Justices  is  a  very  signifi¬ 
cant  incident  in  early  Lower  Canadian  political  history.  Per¬ 
sonal  factors  doubtless  figured  largely  in  the  proceedings.  The 
Frenth  Canadian  majority  in  the  House  of  Assembly  was  com¬ 
manded  by  a  shrewd  Scottish-Canadian  lawyer — James  Stuart 
— subsequently  Chief  Justice  of  the  Province.  Stuart  had  been 
dismissed  from  the  position  of  Solicitor-General  by  Sir  James 


15 


Craig  and  his  place  had  been  taken  by  Stephen  Sewell,  another 
of  the  Chief  Justices.  Between  the  Chief  Justice  and  the  for¬ 
mer  Solicitor-General  strong  feelings  of  personal  bitterness 
undoubtedly  existed.  But  personal  animosity  will  not  account 
for  the  impeachments.  The  impeachment  is  significant,  indi¬ 
cating  an  attempt  to  introduce  the  principle  of  responsible 
government.  Cabinet  responsibility  is  an  indirect  responsibil¬ 
ity.  The  principles  of  ministerial  responsibility  were  not  clear¬ 
ly  understood  by  Papineau  or  the  so-called  French  Canadian 
reformers.  The  French  system  of  government  requires  forces 
to  operate  in  a  straight  line  and  with  directness.  Impeach¬ 
ment  introduced  direct  responsibility  and  was  readily  accepted 
by  a  French  Canadian  Assembly  as  a  means  of  establishing  a 
control  over  the  executive  government.  It  appealed  to  the 
French  Canadian  with  much  greater  force  than  the  cumbrous 
machinery  of  a  responsible  Cabinet.  The  genuine  regard  of  the 
French  Canadian  for  this  direct  procedure  was  manifested 
when  in  later  years  the  constitution  of  the  Legislative  Council 
was  under  consideration  and  Papineau  advocated  an  elective 
Council,  coupled  with  the  right  in  the  Council  to  try  impeach¬ 
ments.  The  stages  through  which  self-government  passes  in 
its  evolution  are  similar  the  world  over  and  their  modifications 
are  determined  by  racial  characteristics.  A  method  of  en¬ 
forcing  responsibility  discarded  by  Britain  for  nearly  a  century 
was  appealed  to  in  a  French  Canadian  colony  and  in  turn  was 
compelled  to  give  way,  under  the  influence  of  British  constitu¬ 
tional  practice,  to  the  less  direct  but  more  effective  expedient 
of  ministerial  responsibility.  In  this  respect  the  impeachment 
of  Jonathan  Sewell  and  James  Monk  is  unique  in  the  political 
and  constitutional  history  of  Canada. 

D.  A.  McArthur. 

Osgoode  Hall. 
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